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Previous Workshops 


session held at DAWA centre in Cannington. 
Delivered by: 


- Sheikh Hisham Obeid 
- Muhammad Nabeel Musharraf 


Session held at Masjid Ar-Rahman Gosnells 


(aitended by participants from Victoria and 
VN 


What is different this time? 








How is the Will document formed? 


1. Extensive research on various aspects of will as outlined in law 
2. Review of Islamic as well as generic wills prepared by various organizations 


3. Consultation with legal experts 





Why we are doing this session 


1. Command by our Master 2. Our duty as Australians 3. The Community spirit 
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3 important perspectives while attending the session 

















Be in the shoes.. 


Think as If you are In the actual situation 
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Why make a will? 


Religious responsibility To benefit the charitable causes 
Communicate Burial Preference Avoid excessive times in the distribution 
Nominate the person(s} who would of estate 

administer estate (executor) Do (or don’t) donate organs 

Distribute estate Islamically Nominate a guardian for young children 


Avoid excessive legal fees Establish trusts for minors 





Why make a will? 





“IT IS THE DUTY of a Muslim who has 


anything to bequest not To let two nights 
pass without writing a will about it.” 
(Sahih al-Bukhari) Ion Omar R.A. noted, 
“Not even one night passed me, ever 
since | heard this from the Prophet “Él, 
without having my will with me” (Bukhari, 


Muslim, and others] 








Why make a will? 


“It Is prescribed for you, when death 
approaches any of you, if he leaves 
wealth, that he makes a bequest to 
parents and next of kin, according to 
reasonable manners. (THIS IS) A DUTY 
upon Al-Muttagoon (the pious)” [Surat 
al-Bagarah 2:180] 








Why make a will? 


It is not for a believing man or a 
believing woman, when Allah and His 
Messenger have decided a matter, that 
they should [thereafter] have = any 
choice about their affair. And whoever 
disobeys Allah and His Messenger has 
certainly strayed into clear error. (Quran 


33:36) 











Why make a will? 


Percent 











When to make a will? 





O Make a will when you are physically 
(ability to read and write) and 
mentally (ability to understand} 
sounod. 


O It also highlights the need to 
understand what is written in the wills 
(and hence this course) 


O Above 18 years of age (8/, WA Wills Act 
yl) 











When to make a will? 





O Legally, courts have ruled certain wills 
to be invalid when they were signed 
by people who were severely sick or 
did not understand what they were 
signing (e.g. Omari v Omari case, 
2012). 


O Islamically, someone who has not 
enough wits to recognise what he 
wills, and is overcome in his intellect, 
cannot make a bequest. [Imam Malik, 
In Al-Muwatta] 











The will itself should preferably be 
typed and computer-printed 
although handwritten wills are also 
acceptable under certain 
conditions. 


The will should meet the validity 
criteria for the relevant state. Failing 
to do so, the will be considered by 
courts to be null and void (unless 
they do a special consideration 
Under special circumstances). 








IT is IN writing; and 


Signed by testator (or on his behalf in 
his presence] to give effect to it 


the testator makes or acknowledges 
the signature in the presence of at 
least 2 witnesses present at the same 
time; and 





the witnesses attest and subscribe 
the will in the presence of the 
testator but no publication or form of 
aitestation is necessary. 


(S.b, WA Wills Act 1870) 





Testator and witnesses to sign near 
the alteration 


(5.10(4), WA Wills Act 1970) 








Witnesses 








Need for witnesses 





Islamic Perspective: 


“O you who believe! When death D 
approaches any of you, and you make CN 
a bequest, then take the testimony of A : 
two just men of your own folk or two A 

. i 


others from outside, if you are traveling 
ye WSS 








through the land and the calamity of 
death befalls you.” “Detain them both 
after the Salah, (then) if you are in 
doubt (about their truthfulness), let | 
them both swear by Allah (saying): ‘We 
wish not for any worldly gain in this, 
even though he (the beneficiary) be 
our near relative. We shall not hide the 
testimony of Allah, for then indeed we 
should be of the sintful.’” Surah Al- 
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The process of 
witnessing 








Present with two witnesses and identity 
to them that the document Is your Last 
Will and Testament. 


You and the witnesses must sign at the 
bottom of every page of the will while 
being together (the testator and 
witnesses] 


Sign and date the last page at the end 
of all the Text. 


The witnesses should see you sign the 
will and then sign if themselves. 


All 3 of you use the same pen To sign. 








Who can be a 
witness 


A person who Is Unable to see and 
attest that a testator has signed a 
document cannot act as a witness 
LRM A IA 


A witness to a will can be anyone 
who Is over 18 and of sound mind. 








It is recommended that your 
beneficiaries should not be a 
witness (in order to avoid any legal 
ONE 


Have people that and your 
executor know as your witnesses 
(This is To helo the executor when 
they apply for probate and have to 
provide the witnesses’ current 
residential addresses} 








Revocation of wills 





Tne whole or any 
part of a will may be 
revoked by a later 
Will 
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Can my will 
ever become 
invalid? 


Yes. When you marry or 
divorce 


In that case, you will need to 
Uodate your will. 


(5.14, WA Wills Act 1970) 











Child-birth after will 





O Need fo alter the will (or 
make a new one} if the will 
contained names 


O If not included as a 
benficiary, the child can 
Challenge the will in court 








What if | want to 
change my will 





If you want to make a change to your will, 
there are a few ootions. 


One is using a codicil, a legal 
document that amends your will and 
can be used tor making specific minor 
Changes such as adding or deleting a 
beneficiary. However, codicils need to 
be signed and witnessed following the 
same formal procedures as wills, and 
they can cause problems. 


It's Usually easier and more reliable to 
make an entirely new will. This 
automatically cancels out your old will 
and makes your new will with Its 
Changes your only valid one. 











b. Organ Donation and Autopsy 





Autopsy and Muslims 


O Generally disliked 


O Permitted under limited Conditions. 


O In Australia, the bodies are treated 
with resoect during autopsy 


O Can either be full or limited 




















Situations in which Autopsy is required by —— 
law 


Other situations where coroner may be 
A death Is referred to a coroner if The death occurred: 


notified include: 
Unexpectedly 


As a result of an accident or injury The identity of the deceased is unknown 


A doctor has been unable to sign the 


In an unnatural or violent way 
death certificate giving a cause of death 


As a result of or during an anaesthetic l l l 
A coroner decides if an autopsy is to be 


While the deceased was ‘held in care’ at the time oerformed within 48 hours of the death 
of death (including people in police custody, occurring. During this time a funeral director 
psychiatric care and juvenile justice centres) can be contacted to begin funeral 


arrangements. Ihe chosen funeral director 
makes arrangements with the coroner to 
release the body. 


When the deceased had been diagnosed with 
dementia 








WL) In your will, mention that autopsy should not be 
performed on your body unless it is unavoidable as per 
law. 








Organ donation - 
Islamic Perspective 


Scholars have two opinions regarding this: 





Opinion 1: 
It is permissible to transplant an organ trom a 
dead person to a living person whose life or 


basic essential functions depend on that organ, 


subject to the condition that permission be 
given by the deceased before his death, or by 
his heirs atter his death, or by the authorities in 
charge of the Muslims if the identity of the 
deceased is unknown or he has no heirs. 
Organs are not permitted to be sold for this 
Ourpose. 


Ruling: Permitted 


(Illah: ‘necessities permit the prohibited’ and 
“certainty takes priority over uncertainty) 


httos://donatelife.gov.au/register-donor-today 
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Organ donation - 
Islamic Perspective 


Opinion 2: 


It is prohibited as Islam strongly emphasizes the 
respect of dead bodies. Breaking a bone of a 
dead person is as a bone of a living person was 
broken. All the human body parts should be 
buried as Allah swt says (interoreted meaning): 
"Then He causes him to die and puts him in his 
grave”. ( ‘Abasa: 21). Similarly, if is argued that 
when d person dies, his good deeds are cut off 
except the on-going charity that he left, 
beneficial knowledge that he spread or 
brought about, and the righteous child who 
prays for him. This does not include any virtues 
for organ donation. 


Ruling: Prohibited 
(lah: "Harm is not removed by harm.”) 








The Decision Making Criteria 
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Five Major Maxims 









to intention 


Custom is arbitrary 


4. AL-YAQIN LA YAZULU Bl AL-SHAKK 
What is certain cannot be 


removed by doubt 


1.AL-UMUR BI MAQASIDIHA 
Matters are determined according 













2.AL-MASHAQQAH TAJLUB AL-TAYSIR 
Hardship begets facility 


3. LADARARA WA LA DIRAR 
Harm shall not be inflicted 
nor reciprocated 











Wayne received the gift of sight, 
thanks to the generosity of his 
corneal donor and their family. 














Thanks To Victor's transplant, he Is 
now treed trom years of dialysis 
and being away from loved 
ones. 














A transplant would mean Archer 
can start enjoying life and 
playing with his friends. 
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Allie had just weeks To live when 
she received a liver transplant 
two days before her first 
birthday. 


Do you know... 


O Many organ recipients need to wait for upto 
7 years before they can find suitable organs 


O Muslim community members are in need of 
organ donations but there are very few who 
come forward and donate (ABC News 
AUGUST 27, 2016) 


O Although people from ethnic minorities 
can receive organs from donors of more 
orevalent ethnicities, the best match is offen 
from a person with the same ethnic 
background 














Process 


O If you mention about willingness to be 
the organ donor, AND your next of kins 
approve, your organ donation request 
will be accepted. 


O Record your organ donation wish on 
the Australian Organ Donor Register. 
The family of every potential donor will 
be asked to confirm the donation 
decision of their loved one before 
donation can proceed. 


O As per law, you are not allowed to sell 
your tissue or organs 


O hito://www.ausilil.edu.aqu/au/journals/ 
ALRCRefJl/2002/21.html 








Article 2: Funeral and Burial 





Burial Expenses 
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Sunan an-Nasa'i 5322 
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Sahih Muslim 944 c o 





Important Wace y 
considerations 7 





O Man has to be pay for his wife’s 
expenses If she dies while he is 
alive; If the man dies while his wife 
is alive, The exoenses Come OuT Of 
his estate (Unless the wife or 
someone else voluntarily bears the 
expense} 








Important 
considerations 


O "If a Muslim dies and forty people, who 
do not associate anything with Allah in 
worship, participate in the funeral 
prayer over him, Allah will accept their 
intercession for him.” [Muslim] 


O "Any Muslim who dies and three rows of 
Muslims make salah for him, will be 
forgiven.“ Ahkam al-Janaiz, p. 99, with 
support of the following hadith: Dawud, 
vol. 2, 0. 899, #3160 











Disposal of boay - Methods 


Cremation 








p $ ye 


80% in WA 
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Burial 





Emblement 





Burial at sea 





Burial Expenses 





O The first expense that has to come 
out of estate Is burial expenses — 
consensus of scholars (God Willing) 





O Scholars mention that as clothing 
Takes precedence over debts and | 
other needs during one’s life, the 
same is applicable after death. 


fi s 








The process from 
death to burial 





O The process involves four essential 
steps: 


O Fulfilling legal responsibilities 
(e.g. death certificate} 





O Settlement of any debts straight 
away (if possible} 


O Washing & Shrouding the body | 
O The Funeral Prayer 
O The Burial Process 


BA _ 








Important things to 
consider 





O Contact the authorized organizations / 
funeral directors for organizing the 
funerals. 





O There should be no extravagance In 
the takfeen and burial 


O Body should be buried within 24 hours 
(failing to do so may come with cost 
and repercussions] as 


A 








Coffin 


LEGAL PERSPECTIVE: 
O A coffin is required for burial in WA. 


O Coffin cannot be opened once If reaches 
the cemetery. 


ISLAMIC PERSPECTIVE: 


O Ruling: Makrooh (according to Sunni as well 


as Shia tigh) - https://islamaqa.info/en/3451 1 


O Not makrooh if the person was burnt, body 
was in pieces and when the soil is soft and 
weft. 


O For transporting the coffin fo the graveyard, 
it is recommended by scholars. 


O Incase of women, Its lid (or another cover) 
should also be in place. 








Payments for funerals 


O Payment trom banks before the 
orobate 


O (Some) private health and lite 
insurance policies, which are 
sometimes held through 
superannuation funds 
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Bereavement 
payment 





de A lump sum or short term payment 
SARE y 
~~ ~~ ~when your partner, child or the 


== ___ person you were caring for has : 
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Department of Human Services 
can provide more details, as DEA Ste 
required. ANA Ah Ce 











U Keep all your personal details (including birth certificates for 
children, marriage certificate etc) in one place 


Q Keep all your accounts, investments, and super information 
handy so that the next of kin and executors should be able to 
find it 


LI Discuss these matters with your soouse and executor (if other 
than your spouse} 








Article 3: Executor 





Executor — Common 
Questions 


O Who is an executor? An executor Is a 
person you appoint in your will to carry 
Out your wishes after you die. 





O What do executors do? They deal with 
your estate, paying your debts and 
distributing your assets to beneficiaries as 
set out in your will. An executor Is 
sometimes also called a ‘personal 
representative”. 


O Who can be my executore An executor 
can be anyone over 18 who Is 
trustworthy. They could be someone like 
your soouse/de facto partner or child. 








How many people can be 
nominated as executor and how? 





O Appoint one or more executors 


O If you appoint two or more people as 
joint executors, they must all act 
together. If one of The executors dies 
or is unable to act, the remaining 
executors cant act without them. 


O If you appoint two or more executors 
jointly and severally, then they can 
either all act together or if one cant 
act, the remaining executor(s) can 
act by themselves (this is preferred). 








Executor —- Common 
Questions 


Do | have To pay someone to act as my executors 


o 


If you appoint a professional person (such as a 
lawyer, accountant, the Public Trustee or an 
authorised trustee company) to act as your 
executor, they will generally expect to be paid for 
their services. Usually, they will only take on the role if 
your Will includes a provision allowing them to 
charge their normal professional fees and a 
commission. 


Relatives and friends will offen take on the role of 
executor tree of charge. However, the 
responsibilities of an executor are significant and 
any executor Is entitled to apply to the court to 
receive a commission for acting In that role. 
Whether or not they charge a fee for their services, If 
your executor incurs any out of pocket expenses 
while acting as your executor, they are entitled to 
be reimbursed from your estate for those expenses. 








What to consider when 


selecting executors 


O Things you should consider include: 


O Are they likely to outlive you? 


o 


o 
o 


Will They have time and motivation to do 
what is needed? 


Will They be impartial if there is a disoute? 


Do they have some understanding of 
your assets¢ 


Do they possess the right skills 


Will They be prepared to deal with your 
assets confidently, and in the way that 
you want? and 


Do you trust them¢ 








Documents to keep with will to 
facilitate the executors 


Identity and relationship documents (Birth certificate, 
Marriage certificate, Medicare card, pensioner card etc.) 


Your Will 

Enduring power of attorney 

Advance healthcare directive (also called a living will) 
Insurance policies 

House deeds 

Bank account details 

Superannuation papers 


Investment documents (securities, share certificates, 
bonds) 


Any pre-payments of funeral investments 
Credit, charge and store cards 

Taxation records 

Log of investments, assets, and liabilities 


Log of living relatives (more details fo come) and where 
They are 


Names and adaresses of the witnesses To the will 





Duties of executers 


The main duties of the administrators/ executors are: 
O Pay the funeral expenses, taxes and other debts 


O Obtain the death certificate (from next of kin or 
hospital) 


O Inform the relevant organizations about the death 


O Obtain the authorization to manage the estate to 
execute the will (called ‘Grant of Probate’) 


O Secure the assets (bank accounts, land, house, 
superannuation, shares etc.) 


O File any tax returns, if applicable 


O List the assets and their value (seek advice in doing 
so, as required) 


O Discuss with beneficiaries if they can agree on assets 
that can be distributed without selling (if your will 
permits this) 


O Establish the trusts in accordance with the will and 
legal requirements 


O Distribute the estate according to the will 


O Prepare a final account showing all payments In 
and out of the estate and set out how the assets 
have been dealt with 


O Complete the distribution of estate within 12 months 
after the grant of probate 





Best executor 


O YOUR SPOUSE! 


O You don’t want others fo fell you wife or 
husband what she or he needs to do! 


O Other executors charge fee (usually 6% 
of the estate which Is very costly). 


O Your spouse can also seek legal 
assistance as the main executor which 
you can mention in your will to be paid 
OuT. 











If there is no will, who 
can be the executor 


Who can apply for permission to deal with 
the deceased's estate if there is no will? 


O Generally, anyone over the age of 18 
who Is entitled to a share of the estate 
can apply to the Probate Office of the 
Supreme Court fo administer and 
distribute the property. 


O Ifa person entitled to a share of the 
estate is not available the court can 
appoint another person or body to 
administer the estate. 


O This person or body will be called 
administrators. 





What happens if my 
executor dies or is otherwise 
unable to perform their 
duties as executor ? 


O No effect on your will 
O Back up executors in your will kick in 


O lf there was only one executor in the will or if all of 
them are unable to be the executors: 


O One of the beneficiaries can apply for letter of 
administration (All others will need to give consent) 


O Public trustee (which also charges fees) will be 
appointed as executor in case of disputes 


O If the last surviving executor of your Will dies after 
probate of your Will has been granted, the executor 
of the deceased executor will fake over the 
administration of both your estate and the last 
surviving deceased execuftor’s estate. That might be 
a person you have never met. 








Appoint more than one executor. The first of Them should 
oreferably be your spouse, if available and possible. 


L) Mention that executors should be able to serve jointly and/or 
severally 


LI Specify any fee for service that you wish to give to executors 
LJ Discuss with your soouse and adult children about the 
responsibilities of executors and prepare them (time of death 


Is not the right time to know these things for the first time!) 


m Record your marriage history (including your status when the 
will was written) as this is required for the grant of probate 





Who approves executors 
or administrators 


O THE SUPREME COURT 
O Three types of approvals: 


O Probate - where a person has died leaving a will that 
nominates a person as executor 


O Letters of Administration with the Will Annexed - 
where a person has died leaving a will that does not 
name an executor or where the only executor 
named in the will is unable or unwilling to apply for a 
grant of Probate 


O Letters of Administration - where a person has died 
without leaving a valid will The Court may 
grant Letters of Administration to an appropriate 
person who will usually be a beneficiary of the 
eeecascasesicte. 


O These documents are the official evidence of the 
executor's or administrators authority to deal with the 
deceased person's property. Banks and other financial 
institutions, Landgate, and share registries may refuse To 
allow any dealings in relation fo a deceased person's 
property until The Court has made a grant. 











How fo apply for probate 


O Apply to supreme court with your affidavit 


ana application = Sample Affidavit and 
associated procedure 


O Original will and death certificate are also 
required to be attached 


O Swear and affirm the affidavit in front of an 
authorized person (followed by signatures} 


O In some states (e.g. NSW), intention to apply 
for probate has to be advertised prior to 
application 


O Application for probate can be made 14 
days after the death of testator 


O Court usually takes 8 weeks fo approve the 
application (if all requirements are met} 








What is meant by 
‘requisition’ in legal 
terms? 


O lf the registrar at court requires more information, 
he/she will raise a requisition for further information. 


O You will need fo either retile a form or Tile a 
separate affidavit to answer the requisition and 
attach a copy of the requisition to your affidavit. 


O The Court will not issue a grant of probate until you 
have answered the requisition. 


O The Court may raise further requisitions if the Court 
is not satistied with your resoonse. 


O Your application may be dismissed if you fail to 
resoond to the requisition 


O lf you do not understand the requisition or if you 
are not sure how to respond, you can seek 
clarification trom court. 














LI Keep the relevant documents handy to smoothen the 
process 


LJ Understand the process and let your executors under 
It TOO 





Article 4: Arbitration 





Article 5: Guardianship 








Appointing a 
guardian 





O A guardian is someone appointed to 
exercise parental responsibility for a child 
who is under the age of 18 years or who has 
special needs. 


O A guardian is appointed in two ways: 
O By parent's will 
O By court 


O If one of the parents Is alive, 
nomination of a guardian through will 
of one parent cannot take effect in 
WA (but not in all states] 


TEA AAA) 











O O 


Appointing a 
guardian 





Who can be a guardian ¢ 


Anyone over 18 years old and who has 
legal capacity can be a guardian. 


Typically a person will appoint a close 
relative or friend who has similar life 
values and who they are confident will 
raise their children with similar love and 
care to what they would have given 
them. 


Nominated guardians have a legal 
right to refuse responsibility if they are 
AiO 








Why appoint a 
guardian 





O What happens in case of no 
appointment 


O Overseas guardians¢ 














Death of guardian 


O What happens if the person | have 
appointed as the guardian of my 
children dies or is otherwise unable to 
perform their duties as guardian? 


O If this happens before you die, you 
should do a new Will. 


O lf this happens after you die and the 
other parent of the children is no longer 
living or able to look after the children, 
a court will have to determine who 
looks after them as their guardian. 











LI Nominate guardians for your children in the Will. Also 
nominate some backups. 


UW Try fo nominate local guardians otherwise the court may 
decide whoever they consider to be more suitable as 
guardians. 


LJ Discuss with your guardians first before mentioning them in 
your will so that they are aware otf This. 








Article 6: DEBT 





$, 


Sequence of 
deductions 
from the estate 


Takfeen and Tadfeen (Katfan and burial expenses) 





When a Muslim dies there Mies“) All debts (including unrecorded ones for which 
are four duties which NES) declaration is Wajib) to humans and Allah swt 
need to be performed. 7 
These are: 





All Wasiyyah - amounts from one third of the estate after 
discharging items A and B 





The balance to be distributed among the heirs in 


accordance to the shariah laws of inheritance 








Debts - Debts are to 
be paid first 


Al-Harith narrated trom ‘Ali [that he addressed 
to people]: 


AS SR JE a.w) judged with the c 
» the will, and you people recite me AL 
selai the ae “ (Jami Tirmidhi — Hadith 7) 


Abu Hurairah (May Allah be pleased with him) 
Rone: E ACIS PBUH said, "The soul o 

E | believer remains pending on 
CU of he debt till it (the debt) is repayed." 
(Riyad us Saliheen - Book 7, Hadith 49) 


It has been reported on the authority of ‘Amr b. 
al-'As that the Messenger of lA das said: OUE 
LS sins of a Shahid (martyr) are i en 
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Debts - Debts to Allah 
SWT are to be paid too 


lon ‘Abbas (RAA) narrated, ‘A woman 
from the tribe of Junainah came to the 
Prophet ( (#2and said, ‘My mother had 
vowed to perform Hajj, but she died 
before fulfilling her vow. Should | perform 
Hajj on her behalf? The oe ae SOIC: 


“Yes perform Hajj on her ', Had there 
MG © EE on 1 your mo 2 vate volY 
have paid it or not? So, pay off her debt 
to Allah, for He is most deserving of 
settlement of His debt.” Related by Al- 
Bukhari. 
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Debts - Debts to Allah 
SWT are to be paid too 


Narrated lon ‘Abbas: 


A woman came to the SERE ( ($£ and 
said (to him) that one r N's fast Was 
due trom her mother Ais GE died. May | 
fulfill them on her behalf? He asked: 
Suppose some debt was due trom your 
mother, would you pay It + She replied: 
Yes. He said: So the debt due fo Allah is 
the one which most deserves fo be paid. 
[Saheeh Muslim] 
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Debts - Payment of 
Debts by community or 
slamic 


It was narrated trom Jabir that the 
Messenger of Allah #22 said: 


“Whoever leaves behind money, if Is 
for his heirs, and whoever leaves 
behind a debt for children, | am 
nearer to the believers. [Sunan Ibn 
Majah] 
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DEBTS — LEGAL 
PERSPECTIVE 





Legally, any debts that you have while 
you are alive remain as debts. 


Anyone who can SOMS yew owed them 
‘aa > a S can make a claim from your 
estate. This will een even vif you dont 
AER the debt in your will. 








What if the value of 
estate is less than the 
debts 






O The debts are taken out of the estate 
first before if is being transferred to heirs 


O Items that can be sold fo pay the debts 
are sold. 


O lf the value of estate Is less than the 
debts, the estate can be declared 
bankrupt. 


O Debts are not passed on to heirs if the 
estate cannot pay that- HOW DOES 
THAT STAND ISLAMICALLY ¢ 


~~ 
E Y a 











Tax on estate 


Executor to lodge outstanding tax 
returns (also including a final ‘date of 
death’ personal tax return) 


Tax will be paid trom estate like debt. 
To the extent that there is any tax 
payable under those returns, the 
executor will have fo pay It out of your 
estate, just like any other debt. 


If you are acting as an executor, seek 
further guidance from ATO 








LJ Advise the debts to be taken from your estate 
first and paid as soon as possible 


LI If there are not enough funds, request the person 
distributing your estate to request the community 
to pay off your debt 


U Also include directions regarding any unfulfilled 
responsibilities towards Allah swt (e.g. fasting, 
hajj, Zakah etc.) — If would be an ihsan from the 
people if they do if on your behalf as they are 
not liable for this, unlike you yourself. 








Article 7: Bequest 





Difference Between a Wasiyyah 
(Bequethal) and Irth (Inheritance) 





n: | bi % 
” O 
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Bequest | Inheritance 
(also translated as WILL) Ww i (according the Islamic guidelines} 
Will in (many of the} Islamic countries: 
Information about bequests 
(Maximum 1/3" of the will) 
Will in Australia, US, UK, NZ etc. 
Information about bequests Information about share of heirs 


(Maximum 1/3rd of the will) (and other matters] 





What is the MAX that you can bequest? 





1/3 "9 


219 rd 


Bequests done for: 


Needy relatives (excl. heirs) 
Deserving pious persons 
Worthy Islamic causes 


It is mustahab to give to the 
above. However, bequesting 
well-off people and non-Muslims 
is Mubah too. 


Bequests done for: 


Legal heirs 
Un-lslamic causes and people 
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On-going charity 





O Abu Huraira (Allah be pleased with 
him) reported Allah's Messenger # as 
saying: 


O When a man dies, his acts come to an 
end, but three, recurring charity, or 
knowledge (by which people) benefit, 
Or a pious son, who prays for him (for 
the deceased). [Saheeh Muslim] 











On-going charity 


Al-Tirmidhi (2470) narrated that they 
slaughtered a sheep at the time of the 
Prophet (peace and blessings of Allaah be 
Upon him) and gave it in charity except for its 
shoulder. The Prophet (peace and blessings 
of Allaah be upon him) asked ‘As’ishah, 
“What is left of itẹ” She said: a E l&i 
GAN LS Ay le Er E a a7 NO) mma’ 
remain ex s shoulder.” ao? as 
saheeh by ji Alsa in iaa al-Tirmidhi. 


What this means is that whatever a person 
eats is that which is gone and no longer 
remains, but that which he gives in charity is 
what will remain for him with Allaah and he 
will benefit from it on the Day of Resurrection. 
This hadeeth is a reference to the verse in 
Wa lol ON (interpretation of the 
meaning): “Whatever is with you, will be 
exhausted, and whatever is with Allaah (of 
good deeds) will remain” [al-Nahl 16:96] 











Q Include a bequest for the needy or Islamic 
organizations working towards productive causes such 
ols 


LU) Islamic dawah organizations 

LJ Orphan care 

YU Universities 

noo exo lolo. 

LI Mosques 

AU Hospitals 

Q Book writing 

U Teaching, training and knowledge sharing 

Q Relief work 

Q And other projects that can be a source of 
Continuous charity for you 














Article 8: Residue Distribution 











uN ala 


Killer does not inherit from the one he/she kills 











Inheritance between 








Y 


people of various faiths 


o 


A Muslim is not permitted to inherit anything of the 
wealth of a non-Muslim relative, as the Prophet 
(Peace and Blessings of Allah be Upon him) said: 
“The believer does not inherit from a kaatir 
(disbeliever) and the kaafir does not inherit from a 
believer.’ (Reported by al-Bukhaani, al-Fath 4283). 


“People who belong to two different religions do not 
inherit from one another. (Saheeh al-Jaami', 7614) - 
because when the ties of religion are cut, the ties of 
inheritance are also cut, because the former is the 
basis of the latter. 


However, if a non-believer makes a will leaving one- 
third or less of his wealth to his child (son or 
daughter), one is entitled to take It, because this is a 
will as opposed to inheritance according to a non- 
Islamic system. This difference is well-known in Islamic 
figh. 





So can the inheritance 
be passed on to a 
non-muslim son 


Iskamically, no. 


However, if you wish, you can give 
them certain percentage from 1/3 (as 
they are not primary heirs) 





If nothing is left to them, they can 
challenge the will in court 


Giving on condition? 











O) Zawil Faraidh 





FS y O Asaba 


o If the deceased does not 


Their shares have been o These are the residuary heirs 


prescribed in Quran and 
Sunnah — No difference of 
opinion among scholars 


The shares can change O 
depending on 

circumstance and other 

inheritors 


Some Zawil Faraidh also 
become asaba under 
certain situations 


All The available zawil 
faraidh have to be given 
their shares 





(i.e. They receive what Is left 
after provision of shares to 
zawil faraidh) 


Asaba have an order of 
priority among them. Those 
with higher order block the 
ones with lower order of 
priority from recelving any 
share from the inheritiance. 


leave any zawil faraidh or 
asaba, then the residual 
estate (after funeral 
expenses and debits} go to 
Zawil arnam. 


These are those reletives 
(other than zawil arham and 
asaba) who are either 
women themselves or are 
related to the deceaseq 
through women. 


Bayt ul Maal of Muslims |f none of the above are available, the estate goes to bayt ul maal. 


Wife receives (of 
husband's estate) 


1/8 = if They have children 
or 


'44 = If They have no 
children. 


Husband receives (of 
wite’s estate} 


4 = if They have children 


/2 - if they have if they 
have no children 


Mother and father 
receive 


1/6 each = if client has 
children or 


If client has no children = 
Mother gets 1/3 


Sons get twice what 
daughters receive (of the 
residual estate) AFTER 
fixed share inheritors 
receive their shares. 


lf One daughter alone = 
she receives '4 the estate. 


lf 2 or more daughters 
exist = they receive 2/3 of 
INCISO 





Two types of Property Co-Ownership in Australia 






J estos TAS 

_ Tenants in 
Common 

~~ > 


Joint 
Tenants 


What will NOT become 
part of your estate 





Married couples often 
choose to be Joint 
Tenants. 


O Jointly owned assets (your share will 
directly get transferred to the other 
joint-owner) - This commonly applies to 
homes, joint-shares, home contents, 
bank accounts and personal effects, 
and other jointly owned assets. 


O Solution: Tenancy in common 











U Check the status of your properties for the 
ownership type 





Should you include the 
assets in the will or not? 


The best way to do this is fo use 
expressions such as 


You need to keep a —(the whole 
legal process will be repeated once a 
forgotten or not-previously-considered 
property is found) 


Mention about If YOU 
have mentioned some assets in the will 


Sometimes, beneficiaries get Into 
conflict regarding who will get what 
(factory vs. amount equivalent to 
current value of factory etc.). In that 
situation, mention some rules and 








What happens fo Joint 
accounts 


Gets transferred to the other joint account holder 
(JUST LIKE ANY OTHER JOINTLY OWNED ASSETS) 











Death Insurance 


Note: Many of the scholars consider the practice of 
insurance to be un-Islamic. Some, however, object on 
the way most insurance schemes are run. 





O Any pay-out under the policy will be 
paid directly to the nominated 
beneficiary. 


O If you nominated yourself or your legal 
oersonal representative as the 
beneficiary, the pay-out On your policy 
will be made to your executor and will 
form part of your estate. 


O If you nominated someone else as the 
beneficiary, the pay-out will go straight 
to them and won't form part of your 
estate. 








Article 9: Testamentary Trust 





What is a 
testamentary trust? 


A testamentary trust is a trust which you write 
into your Will. 


You can stipulate which part of your estate 
you wish to put info the testamentary trust, 
which is to be held on trust by the trustee 
(most Usually the executor) on behalf of the 
nominated beneficiary or beneficiaries. 


The will be a specific 
date such as when a minor reaches a certain 
age or a beneficiary achieves a certain goal 
or milestone, like getting married or attaining 
a specific qualification. 


Establishing a trust is much easier through your 
will as compared to when you are alive 
(higher costs) 





Islamic Perspective 
eo) mie ES 


“O you who believe! Betray not Allah and His 
Messenger, nor betray knowingly your 
Amanat (things entrusted fo you, and all the 
duties which Allah has ordained for you)” [al- 
Antaal 8:27] 


“Verily! Allah commands that you should 
render back the trusts to those, fo whom they 
are due” [an-Nisa’ 4:58]. 


“You shall not touch the orphans wealth 
except in the most righteous manner, until 
they reach maturity..... (Al-An'aam, verse 152) 


‘Those who consume the lc OA 
unjustly eat fire in their bellies and will suffer in 
Hell" (An-Nissaa’, verse 10) 





Charging fee for 
being a trustee — 
Islamic Perspective 


It was narrated from ‘Amr bin Shu aib, 
from his father, trom his grandfather, that 
aman came to the Prophet and said: ‘| 
am poor and | do not have anything, 
and | have an orphan (under my care).° 
He said: ‘Eat from the property of your 
orohan without being extravagant, 
wasteful or keeping if as capital for 
yourself.” (Sunan Nasai - Book 30, Hadith 
58) 








When are trusts 
created? 


Here are some reasons why you would create a 
testamentary trust: 


The beneficiaries are minors (Under 18 - 21 
years old) 


The beneficiaries have diminished mental 
capacity 


You do not trust the beneficiary to use their 
inheritance wisely 


You do not want family assets split as part of a 
divorce settlement of the beneficiaries 


You do not want family assets fo become 
part of bankruptcy proceedings 


Tax-savings (especially for minors) 


If you wish to have an asset invested and 
therefore generating income which may be 
distributed fo a beneficiary over an extended 
period of time. 








LJ Discuss with a scholar or lawyer if you need a 
trust for your will or not. Include that in your will 
accordingly. 





Article 10: Superannuation 





Superannuation 


o 
o 


Usually the biggest asset 


Does not become part of estate 
automatically in most cases 


With binding nomination, the 
nominees can be: 


your executor (so that the funds 
can be distributed with estate) or 


beneficiaries (which would by-pass 
the estate and Is accordingly 
Ishamically not correct) 


If you don't make a nomination, 
the super fund trustee will have its 
own choice who If wishes To pay 
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Q Check with your super fund trustee the type of 
nomination you have made and adjust it 
accordingly 





Article 11: Separatability 





International Will 








Acceptability of 
Australian will 
overseas 


O Most probably yes, but check with 
the lawyers in the overseas country 


O Acceptability is further established 
by: International Wills Convention 
(applicable in Australia from 2015) — 
in only certain countries Though! 








Requirements of a Valid 
International Will 


O 


O 


The Will must only be made by one person and 
IN Writing. 


Testator to declare his or her will (by signing} in 
the presence of two witnesses and of a person 
authorised to act in connection with 
international wills 


A “person authorised fo act in connection with 
an international will” is: 


a) an Australian legal practitioner; 
6) a public notary of any Australian jurisdiction 


O acting in Australia, or any other person who is 
acting as an authorised person under the law 
of a state (other than Australia) that is a party 
to the Convention. 


The authorised person and the witnesses are to 
sign the Will in the presence of the testator. 


The authorised person is to attach to the Will a 
certificate in the form (or in a substantially 
similar form) which establishes that the legal 
obligations have been met 


The authorised person is fo keep a copy of the 
certificate and deliver another to the testator. 








Acceptance ofa 
foreign will in Australia 


It is most probably acceptable If if was 
written according to law of that 
country. 


However, if has to be proven so (and 
accordingly involves legal approvals 
etc.) 


It is better to write if again in Australia 


Act Righteous 


Enjoin Truth 
Be Patient 
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L) If you have property outside Australia, make sure you will is 
valid internationally (follow the guidelines above) 


A If you want your Australian will fo be applicable overseas, 
check with the local lawyers of the overseas Country 


L) If you intend to more out of Australia permanently, make sure 
you make da new will in The new country of residence 
(depending on your situation) and revoke the previous wills 








Power of attorney 


Appointing someone as your power of 
attorney gives them the legal 
authority to look after your affairs on 
your behalt. 


Generally soeaking, there are 
different tyoes of Dower of attorney: 


A general power of attorney . 


An enduring power of attorney 


"for any reason, | desi 


residing at 


f delegation and substitution. 
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Other relevant 
documents: 


You can prepare a few other documents 
to helo your legal appointees and family 
as you grow older, including: 


O An enduring power of guardianship 


O An anticipatory direction 











LW) Plan with your family whether and how you wish to go ahead 
with power of attorney and guardianship 





Storing the will 





Where to store 
your will 


WA Will Bank 








Crucial that you keep the original in a safe 
place. 


That could be: 
a safe at home 
a safety deposit box in a bank. 


Public Trustee at their Will Bank (free service): 
You can withdraw trom the bank if you wish. 


your accountant or lawyer 


Tell the executor where the will is. You can also 
give copies to the executor and beneficiaries if 
you wish fo. 





Where To locate a 





will if it is not found 


Useful places to check are: 


O 


O O00 0 0 


O 


among the deceased's papers and 
documents 


the deceased's bank 

the deceased's insurance company 
the deceased's lawyer 

the deceased's accountant 

the Public Trustee 


trust corporations such as Perpetual Trustees 
WA Lid. 


If you still cant find a will, you may have to 
advertise in the daily newspaper. If 
everything fails and no will is found, the 
deceased will have died intestate. 








Article 12: Conclusion 














